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Amid the "Great Resignation," as U.S. employers struggle to fill new or
emerging STEM-related positions across in-demand fields such as data
science, data analytics, and economics and computer science, the Biden-
Harris administration announced changes to provide certain employers
with additional recruitment or retention vehicles.

These policy changes highlight U.S. support of the use of immigration
within the confines of existing legal regulations to advance America's
competitiveness. For those U.S. employers who recruit foreign students to
fill STEM-related jobs, the applicant pool likely just expanded.

First, the White House released a fact sheet titled "Biden-Harris
Administration Actions to Attract STEM Talent and Strengthen our
Economy and Competitiveness," announcing several immigration-related
policy changes concerning foreign nationals possessing science,
technology, engineering and mathematics degrees.[1]

U.S. Citizenship and Immigration Services then swiftly updated its policy
manual to reflect these policy changes, providing private and public
employers with significant opportunities to attract and retain top-tier
STEM talent in business-critical positions.
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The new policies:

e Expand what degree programs are eligible for STEM Optional
Practical Training, or OPT;

e Update the USCIS policy manual as it relates to the adjudication of ‘\’
petitions for O-1A, or extraordinary ability, visas;
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¢ Update the USCIS policy manual to reflect additional national interest waivers for
STEM degree holders and entrepreneurs to secure a green card in the U.S.;

e Facilitate additional corporate training for J-1 visa holders in STEM fields; and

e Create an early career STEM research initiative.

E-Verified employers willing to recruit global talent from universities with degree programs
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in these additional STEM fields now have three separate chances to sponsor foreign
nationals in the H-1B lottery.

Employers unwilling to provide sponsorship previously should recognize that foreign national
employees under this policy guidance may provide services for 36 months instead of 12. An
additional 24 months of work authorization may provide a suitable return on investment
worthy of sponsorship. Green card options for these individuals may also be available for
these foreign nationals before their three years of OPT and STEM OPT conclude.

If an employee is not selected in the H-1B lottery, employers may seek to use an additional
option for highly educated, exceptional employees — the O-1A extraordinary ability visa.
Because this visa type requires extraordinary ability, petitioning employers sponsor foreign
national employees for O-1A visa status far more sparingly.

However, under the new policy, USCIS will accept comparable evidence where the
beneficiary's evidence does not align with the specific legal criteria.

Therefore, employers may seek to use creative evidence or arguments to attempt an O-1A
strategy for a certain subset of their employees under the new policy. Perhaps what were
once marginal O-1A petitions could be approved under the revised policy. As employers test
the O-1A waters, if USCIS approves petitions under the new policy guidance, this option
may become more attractive.

Expansion of STEM OPT Fields of Study

Along with the White House announcement, the U.S. Department of Homeland
Security published a Federal Register notice adding 22 qualifying fields of study to the STEM
Designated Degree Program list.[2]

Foreign students who obtain a degree in a qualifying STEM field are eligible for a 24-month
extension of their post-completion OPT, which is normally 12 months. Thus, foreign
nationals who earn a qualifying STEM degree will be eligible for a total of 36 months of
practical work experience so long as their employer establishes, in a training plan, the
relationship between their degree fields and their employment.

What fields of study were added to the STEM OPT program?

Many of the degree fields added to the STEM OPT program are critical to the rapidly
evolving technological landscape and include fields such as: bioenergy; cloud computing;
economics and computer science; mathematical economics; data science, general; data
analytics, general; business analytics; data visualization; financial analytics; and data
analytics, among others.[3]

How will the expansion of the STEM OPT-eligible fields of study affect employers?

The DHS' expansion of the fields of study will increase the pool of talented F-1 students who
are eligible to work in STEM OPT positions for up to 36 months.

An educational background in the above quantitative and technical fields provides students
with skills that are essential in the technology, financial services/fintech, biotech and health,
and consulting industries, among others.

Thus, this policy change provides additional opportunities for employers to hire key talent to
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address their data analytics, software development and other engineering needs.
What are an employer's obligations to hire STEM OPT candidates?

In order to hire STEM OPT candidates, employers must:

e Be registered for the DHS' E-Verify program and remain a participant in good
standing;[4]

e Implement a formal training program for the STEM OPT employee on Form I-983;
and

e Provide OPT employment and training terms that are commensurate with other
similarly situated U.S. workers.

Employers looking to rely on a STEM OPT recruitment strategy or to confirm that their
program complies with regulations and requirements, including with registering in the E-
Verify program, should plan now to take advantage of the expanded STEM OPT-eligible
fields.

Changes to Adjudication of O-1A Visa Petitions

USCIS also updated its policy manual to reflect changes to how it will adjudicate O-1A visa
petitions for foreign nationals with "extraordinary ability."[5]

Specifically, the policy update:

e Clarifies how USCIS determines eligibility for foreign nationals of extraordinary
ability, such as Ph.D.- holders in STEM fields;

¢ Includes comparable evidence that companies may use if a particular legal criterion
does not readily apply; and

e Provides examples of evidence and explanations regarding how the government will
analyze that evidence for applicants with STEM degrees.

How will the changes to the policy manual affect employers filing O-1A petitions?

USCIS officers now have an updated appendix of the types of evidence that may satisfy O-
1A evidentiary requirements, which immigration practitioners may use as a road map for
development of O-1A petitions.[6]



Further, the appendix explains how practitioners can contextualize the evidence they
present so that the evidence is readily apparent to officers on how they should evaluate the
probative value of that evidence or "submit evidence that is of comparable significance to
that criterion to establish sustained acclaim and recognition."[7]

The changes likely evidence a shift toward more favorable adjudication of O-1A status for
Ph.D.-holders, particularly those who serve in critical research positions or are recognized
among their peers as a leader in the relevant specialized field.

Educational institutions, research organizations, health companies and engineering firms
should closely examine the new policy changes and assess whether a shift in their O-1A visa
program would help attract and retain top STEM talent in critical positions.

National Interest Waiver of Job Offer Requirement for STEM and Entrepreneurs

Under U.S. immigration law, foreign nationals are eligible to self-petition for U.S. permanent
residency without testing the U.S. labor market and without a full-time offer of employment
from a U.S. company so long as their presence in the U.S. would be in the national interest.

In connection with the White House's announcement, USCIS updated its policy manual to
expand those who may be eligible for a national interest waiver by:

e Explaining the framework for adjudicating a national interest waiver request for
STEM field endeavors;

e Describing how the national interest waiver framework applies to entrepreneurs; and

e Confirming that "USCIS considers the date of a provisional degree certificate for
purposes of calculating post-baccalaureate experience."[8]

How does the new policy affect adjudication of national interest waivers for STEM
endeavors?

The amendment to the policy manual specifically recognizes "the importance of progress in
STEM fields and the essential role of persons with advanced STEM degrees in fostering this
progress, especially in focused critical and emerging technologies."[9]

The updated policy manual outlines how USCIS will approach the three-prong analysis for a
national interest waiver as it relates to (1) persons with advanced STEM degrees pursuing a
STEM endeavor, and (2) entrepreneurs who, through innovation and novel endeavors,
advance U.S. national security interests, critical advancements in their field and the
competitive advantage of the U.S.



How will the new policy manual framework for national interest waivers affect
employers hiring those in STEM fields?

The addition of positive, STEM-related factors to the three-prong analysis for national
interest waivers may result in more opportunities for talented individuals in STEM endeavors
to receive a waiver of the labor market test and job opportunity requirements.

Accordingly, these policy changes provide an additional and faster pathway for some
individuals in STEM-related positions to receive a permanent work authorization in the U.S.

How does the policy update affect adjudication of national interest waivers for
entrepreneurs?

The update to the USCIS policy manual provides a framework for addressing the unique
factors associated with an application for a national interest waiver of the job offer
requirement as it relates to an entrepreneur-petitioner.

Specifically, the policy manual notes that USCIS "may consider the fact that many
entrepreneurs do not follow traditional career paths, and there is no single way in which an
entrepreneurial start-up entity must be structured.”

The policy manual further highlights additional evidence that may be presented by
entrepreneurs to meet the three-prong test — opening the door to creative arguments that
may provide a pathway to a green card for foreign national entrepreneurs.

J-1 Academic Training Extensions

In connection with the White House announcement, the U.S. Department of State's Bureau
of Educational and Cultural Affairs announced that it is extending the cap for STEM J-1
academic programs from 18 months to 36 months for students pursuing a STEM-related
degree.

Institutions seeking an extension for STEM-related academic training must comply with all
relevant rules and regulations. This expanded timeframe provides companies with an
alternative to talent retention strategy if top talent — at junior and more senior-level
employees — is not selected in the H-1B lottery.

Additionally, employees that may not yet be eligible for international transfers in the L-1
intracompany transferee visa category. More information about the extension program can
be found at the BridgeUSA website.[10]

Early STEM Research Initiative

In connection with the White House announcement, the Bureau of Educational and Cultural
Affairs also will create an Early STEM Research Initiative helping exchange visitors who
enter the U.S. to engage in STEM research through host companies.[11]

Under the program, companies can partner with STEM sponsoring organizations to identify
J-1 exchange visitors to fill positions and participate in educational experiences in 15
different education, research and professional development categories. Some notable
categories include, but are not limited to, physicians, professors and specialists.[12]
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How does this program benefit U.S. institutions and employers?

Through this program, organizations will have the opportunity to identify J-1 exchange
visitors who can bring invaluable skills and knowledge to their company through the
exchange program. This exchange of knowledge may be critical for higher education
institutions, medical institutions and research institutions as they seek to meet continued
talent demands in the current economic environment.[13]

Conclusion

The White House announcement aligns with policy priorities outlined by the Biden-Harris
administration and is expected to allow companies to build on their recruitment and hiring
strategies for certain foreign national employees. These changes also pave the way for
keeping talented students and workers in the U.S. as a means to continue to spur growth of
the U.S. economy.
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associate at Quarles & Brady LLP.

The opinions expressed are those of the author(s) and do not necessarily reflect the views
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